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Environmental
Commissioner

of Ontario

Commissairea
1’ environnement
de l’Ontario

Gord Miller, BSC., M.Sc.
Commi ssa re

July 8, 2003

Mr. GaryNichols
Nichols GravelLimited
Box 172
Delhi ON
N48 2W9

DearMr. Nichols:

RE: Nichols GravelLimited, File#A2003012
Notice of Appeal underthe EnvironmentalProtectionAct - Dateof Placementon the
EnvironmentalRegistryin Accordancewith s. 47 of theEBR

On July 4, 2003, theEnvironmentalCommissionerof OntarioECO receiveda copyofyour
Noticeof AppealconcerningthePermit to takeWaterNo. 03-P-2244issuedby the Ministry of
theEnvironment.

In accordancewith the ECO’sdutypursuantto section473 ofthe Environmental Bill ofRights,
1993 to placenoticeof instrumentappealson theEnvironmentalRegistry,notice of this appeal
was placedon the Registryon July 8,2003. Pleasefind encloseda copyoftheNoticeof Appeal
- RegistryNumber1A02E0939.

If you haveany questionsregardingthis letterpleasedo not hesitateto contactme at 416-325-
3378, or you maywish to contactPeterLapp, ExecutiveAssistant,at 416-325-3369:

Yours truly,

3ev Edwards
Policy & DecisionAnalyst

Attachment

075 Bay Street, Suite 605

Toronto, Ontario, M58 2B I

Tel: 416 325-3377

Fax: 416 325-3370

1-800-701-6454

* 1075, rue Bay. bureau 605

Toronto Ontario M5S 2B

Tel: 416 325-3377

Tléc: 416 325-3370
1.800-701-6454

Cord Miller, B.Sc.,MSc,
Commissioner

E Co

CEO
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EBR RegistryNumber: 1A02E0939 Ministry ReferenceNumber: 23021096

Type of Posting: Instrument Status of Posting: Appeal

Ministry: Environment Type of Appeal: Applicant Appeal

Date ProposalLoaded: 2002/08/09
Comment Period: 30 days

Written submissionswerepermittedbetweenAugust 09, 2002and September08, 2002.

Date Decision Loaded: 2003/06/26
DateAppeal Application was receivedby the Environmental Commissioner: 2003/07/04
Date Applicant Appeal Notice was placed on the Registry by the Environmental Commissioner:
2003/07/08

NOTICE OF AN APPEAL OF A DECISION FOR AN INSTRUMENT:

© Queen’sPrinter for Ontario,2002, 2003

Application for Appeal Initiated by:

Nichols Gravel Limited "appellant"

Decision under Appeal:

The appellantis appealingall of the termsand conditions of the Permit to take Water No. 03-
P-2244issuedby theDirector.

Grounds for Appeal:

The Appellantconsidersthepermit to be unlawful andinvalid for the following reasons:

a. Thepermit is not a "renewal"; it is a "new"permit.

b. The24 "pre dewateringconditions"do not comply with theconditionsasapprovedby
0MB DecisionlOrder i 194. TheMinistry ofthe Environment hasno authority to change
conditionsimposedby the0MB.

c. Thepre-conditionspreventany watertaking until all conditionsaremet and approvedby
MOE. This is a contraventionof the AggregateResourcesAct PrescribedConditionse.g., for
mitigation of dust which cannotbechangedor alteredevenby the Minister or the 0MB.

For Informationon hearingdatesandlocations,pleasecontactthe AppellateBody listed under
Contacts.

Contacts:

EnvironmentalReviewTribunal

http://wwwMne.gov.on.calenvregistry/0l8711 ei.htm 7/8/2003
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Contact:The Secretary
2300YongeSt., 12th Floor, P.O. Box 2382, Toronto,Ontario,M4P 1E4
PHONE: 416 314-3300FAX: 416 314-3299

PeterLapp, ExecutiveAssistant
EnvironmentalCommissionerofOntario
1075Bay Street,Suite605, Toronto,Ontario M5S 2B1
PHONE: 416 325-3377 FAX: 416 325-3370

INFORMATION ABOUT THE DECISION FOR WHICH THE APPLICATION WAS
RECEIVED:

Instrument Type:

OWRA s. 34 - Permit to takewater

Instrument Holder: Proponent

Nichols Gravel Limited P.O.Box 172, Delhi, Ontario,N4B2W9

Locationof Activity:

P.O. Box 172, Delhi, Ontario,N4B 2W9

Nanticoke

County/District/Region:RegionalMunicipality OfHaldimand-Norfolk

OtherActivity LocationIdentifiers:

Lots 10,11, 12, Concession12 FormerWalpoleTwp, City ofNanticoke,HaldimandCounty

Description:

Theproponenthas askedthat the Ministry of Environmentand Energyreviewtheir
applicationfor the following:

Permit: New
Source:Pond
Purpose:Industrialaggregateextraction
Periodof Taking: Fifty 50 years
Amountofwaterto be takenmaximum: 700 Igpm 3,182 Lpm, 420,000Igpd 1,909,320
Lpd 280 daysper year.
Location:Lots 10-12Concessio12, FormerWalpoleTwp., City ofNanticoke,Haldimand
County

ProposalDecision:

The Permithasbeenissuedwith conditions

http://www.ene.gov.on.ca/envregistry/O18711ei.htm 7/8/2003
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This permit was issuedon June12, 2003 and is valid annuallybetweenMarch 15 and
December15until March 31, 2008.

Numberof CommentsReceived:32

Effect of the Comments on the Decision of the Ministry:

Commentsreceivedwerereviewedand whereappropriatewereconsideredin theministry’s
decisionwhetheror not to proceedwith this proposal.In this case,commentswereconsistent
with concernswithin theministry andas a resulttermsandconditionswereadded.

Theseconditionsdo not representall conditionsimposedon theinstrumentholderbut rather
thosethat aredirectly in line with commentsreceived.

32 individual comments/letterswere receivedthrough theEBR posting.All 32 letters
submittedwerenot in favor of the PTTW applicationsubmittedby Nichols Gravel Limited.
Themajority of thecomments/concernsmadeby theseindividualswere similar in natureand
are summarizedas follows:

1. Mr. Nichols hasproceededto quarry thesitebeforeany ofthe OntarioMunicipal Board’s
0MB 52 points,issuedon April 16th 2001,havebeenaddressed.

2. Historical interferenceproblemshaveoccunedin thepastthrough similar operationswith
respectto both waterquality andquantity. In 1972, a numberofprivatewells and a springfed
pondwent dry and/orexperiencedadversewaterquality impacts dueto quarryingactivities
that occurredwithin theBertie Formation.

3. Therequestedrateof 700 10PM wasmuchhigherthanthe39 10PM that wasproposedby
Nichols Gravel Limited during the 0MB hearing.

4. Thepotential for future interferenceproblemswith the areaswater supply.Therearea
numberofindividuals in the areathat rely on thegroundwatersupply for privatedomesticuse
aswell asfor agriculturalpurposesandtherefore,a consistentsupply of goodquality
groundwateris a majorconcern.

5. Nichols Gravel Limited wasnoted to beoperatingthe quarrywithout a quarrylicense.

6. The applicanthasnot compliedwith a numberofrecommendationsput forth by the MOE
that shouldhavebeencompletedprior to the submissionof an applicationfor a long-term
PnW.

7. A numberof concernsrevolvedaroundthe inadequaciesofthehydrogeologicmodel and
unsatisfactoryhydrogeologicalreportpreparedby theconsultantson behalfofNichols Gravel
Limited.

8. TheHarropDrainageSystemis maintainedby a numberof arearesidentsandthereis
concernthat by discharginglargeamountsofwaterinto this drainby Nichols Gravel Limited
will adverselyimpact thesystem.Concernswith respectto the flooding of fields, the effects
on the naturalhabitatin the areaandthe potential for erosionof thedrainagesystemwere
noted.

________

http://www.ene.gov,on.ca/envregistry/018711ei.htm 718/2003
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Other additional comments/concernsraisedinclude:

a The potential impacton a residencenaturalgaswell. -

b No communicationwith the surroundinglandownersor anyoneelseasto thecurrent
operationsof thequarryhasoccurredby Nichols Gravel Limited in sometime.

Themajority oftheabovenotedcomments/concernswereaddressedin a numberof Special
Conditionsattachedto the approvedPTrW. A numberof the attachedSpecialConditionsare
requiredto becompletedandsubmittedto the Directorprior to takingwaterunderthe
approvedpermit. Furthermore,the maximumapprovedratewasloweredto 240 IGPM over a
10-hourday to moreappropriatelyreflectwhat waspresentedat the0MB public hearing.

A numberofthe 52 pointsput forth by the 0MB that did not relateto waterquality and
quantity, in point 1 above,werenot addressedas theywerebeyondthescopeof this review.
Furthermore,points 5 and a abovewerealsobeyondthescopeof this review.

JenniferVolpato B.Sc.,M.Eng.
Hycirogeologist

Additional material in support of this notice is available by clicking the following hyperlinks:

http://www.ene.gov.on.ca/envision!env reg/er/documents/pttw/2003/1A02E0939.ndf

Other Pertinent Information:

This applicationto complywith 0MB decisionOrder#1194and AggregateAct prescribed
condition Cat. 2 Class "A" licence,page9, section3.0, Sub.3.2 and 0MB Conditionsof
Approval,attachement"2", pages1-2 andfor intermittantdewateringof surfacewaterand
storm eventswhichmay occurandthepossibleprojectedneedto washaggregateasrequired.

Issuing Authority:

Director
West CentralRegionalOffice
I 2th Floor, 119 King St. West
Hamilton, Ontario,L8N 3Z9
PHONE: 905 521-7640FAX: 905 521-7820

AS THE APPLICATION IS CONSIDERED, THIS INFORMATION WILL BE UPDATED BY
THE ENVIRONMENTAL COMMISSIONER OF ONTARIO.

http://www.ene.gov.on.ca/envregistry/018711ei.htm 7/8/2003


